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Jurisdiction

The International Association of Firefighters Local 21
(hereinafter “Local 21" or “Union”) filed a grievance challenging the
City of Saint Paul’s (hereinafter “City” or “Enployer”) decision to
suspend Fire Captain Patrick Flanagan (hereinafter the “Grievant”) for
two 24 hour work shifts. The City issued the discipline after finding
that the Grievant violated the City's Wrkpl ace Conduct Policy. The
parties processed the grievance through the various steps in the
col l ective bargaining agreenent that was in effect at the tinme the
di spute arose. (Jt. Ex. 1, Agreenment Between The City of Saint Paul and
the International Association of Fire Fighters AFL-ClI O Local 21, 2002-
2003, ( hereinafter “CBA” or “Agreement”). The Union requested
arbitration and the undersigned arbitrator was notified of his
selection to hear this matter by letter dated July 26, 2005.

The parties selected a hearing date of Cctober 19, 2005. The
hearing was held on that date at City Hall in Conference Room B, Board
of Ramsey County Conmi ssioners, Room 220, 15 West Kel |l ogg Boul evard,
Sai nt Paul, M nnesota. The parties had a full and fair opportunity to
present evidence in the form of exam nation and cross-exam nation of
wi tnesses and the introduction of documents in support of their
respective positions. The parties elected to present oral closing
argunents. The record was closed at the conclusion of the hearing. The
col l ective bargaining agreenent describes the authority of the
arbitrator as foll ows:

The arbitrator shall have no right to anend, nodify, nullify,

i gnore, add to, or subtract fromthe terns and conditions of the
Agreenent. The arbitrator shall consider and decide only the
specific issue(s) submitted in witing by the Enployer and the

Uni on, and shall have no authority to nake a decision on any other
i ssue not so submitted. The arbitrator shall be w thout power to
nmake decisions contrary to or inconsistent with or nodifying or
varying in any way the application of laws, rules, or regulations
having the force and effect of law. The arbitrator’s decision shal
be submtted in witing within thirty (30) days follow ng cl ose of
the hearing or the subnission of briefs by the parties, whichever
is later, unless the parties agree to an extension. The deci sion
shal |l be based solely on the arbitrator’s interpretation or
application of the express ternms of the Agreement and to the facts
of the grievance presented. (Agreenent, Article 6(a) and 6 (b).)



The parties agreed to provide the arbitrator additional tine beyond the
thirty day period called for in the Agreenent to render the decision
and awar d.
| ssues

The specific issues agreed upon by the Parties and subnmitted to the
arbitrator for decision are as follows:

1. Didthe Cty have just cause to find that the Gievant created

a hostile work environment?

2. If so, did the City have just cause for the |level of
di sci pline inposed upon the Gievant?

Col I ecti ve Bargai ni ng Agreenent

Rel evant Provi si ons

ARTI CLE 33 — DI SCI PLI NE

33.1 The Enpl oyer may discipline enployees in any of the fornms |isted
bel ow:

Oral reprinmnd
Witten reprimnd
Suspensi on
Denoti on
Di scharge

The Enployer will discipline enployees for just cause only and in
accordance with the concept of progressive discipline. Enployees
who are disciplined pursuant to the terns of this Article nmay
appeal the Enployer’s disciplinary action through either the

gri evance procedure set forth in Article 6 of this Agreenent or to
a civil service authority pursuant to the rules and procedures of
such authority.

City Policies

City of Saint Paul Workplace Conduct Policy
A Policy Against Discrimination, Violence and
Offensive Behavior in the Workplace

It is the policy of the City of Saint Paul to maintain a respectful
work and public service environment. The City of Saint Paul will

mai ntain a work and public service environnment free from

di scrim nation, violence, harassment, and ot her offensive behavior. The
City of Saint Paul will not tolerate such behavior by or toward any
enpl oyee or officer. Any enployee or officer of the City of Saint Paul
who engages in such behavior is subject to consequences. Discriminatory
behavi or i ncludes inappropriate renmarks about or conduct related to an
enpl oyee's race, color, creed, religion, national origin, disability,
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sex, marital status, age, sexual orientation, or status with regard to
publ i c assistance. Violent behavior includes the use of physical force,
harassnent, intimdation, or abuse of power or authority when the

i mpact is used to control by causing pain, fear or hurt. Violent
behavi or al so includes verbal abuse and/or acts, words, conments, or
conditions that would | ead a person to reasonably believe a violent act
coul d occur. Harassnment includes words or conduct that is severe or
pervasi ve, and that a reasonabl e person would find abusive. Behavi or
prohibited by this policy also includes requests to engage in illegal

i Mmoral or unethical conduct, or retaliation for naking a conpl ai nt
under this policy. (Al behaviors prohibited by this policy have not
been explicitly covered herein. The definitions used are for
illustrative purposes and are not neant to be all inclusive.)

Backgr ound/ Fi ndi ngs of Fact

The Grievant, is a Fire Captain and therefore supervises a crew of
firefighters. In addition, the Grievant is president of Local 21. On
March 27, 2005, the Grievant was serving as Fire Captain at Ladder No.
8 when Firefighter Jones, an African-American, arrived to serve a duty
trade at Ladder 8. Ladder 8 was not Firefighter Jones’ regularly
assi gned work | ocation. When Firefighter Jones wal ked into the watch
of fice of Ladder 8 that norning the najority of the rest of the
firefighters assigned to Ladder 8 were seated there including the
Grievant. The nonent Firefighter Jones sat down everyone in the room
got up and left with the exception of the Gievant. Firefighter Jones,
surprised by the sudden departure of the rest of his co-workers, said
to the Gievant “Ww, sure did clear out when | wal ked in.” The Gievant
responded by saying that Firefighter Jones should get use to that
happening if he continued to help the adninistration.

The administration, under Fire Captain Holton's | eadership
enbar ked upon an anbitious diversity program designed to increase the
nunber of minority firefighters. Firefighter Jones was one of severa
vol unt eers who assisted Captain Holton with breathing newlife into the
Departnent’s defunct diversity comrittee. Firefighter Jones al so engaged
in recruitnment activities on behalf of the Departnent that were
designed to increase the nunber of mnority applicants for firefighter
positions.

According to Firefighter Jones, the nunmber of minority applicants

4



increased significantly as a result of the diversity comittee’'s work.
Anmong ot her results, the increase in mnority applicants led to an
increase in the nunber of firefighters needed to help the new crop of
applicants prepare for the physical portion of the test required to
beconme a firefighter. Fire Chief Holton again turned to the nenbers of
the diversity commttee to secure the additional help needed to prepare
the applicants for the physical test. Chief Holton infornmed nenbers of
the diversity conmmttee that they would receive overti ne conpensati on
in exchange for their assistance with training.

It was the Chief's offer of overtine to only nenbers of the
di versity conmittee that | ed sone of the white firefighters to conplain
to the Grievant that Firefighter Jones and others were hel ping the
adm nistration to undernine the Union's position with regard to how
overtime should be allocated. Chief Holton subsequently withdrew the
[imtation on his offer of overtine for assistance with training by
making it available to firefighters who were not nenbers of the
di versity comrittee.

The Grievant received nunerous conplaints from nmenbers about the
initial limtation on the overtinme opportunity. It was clear that sone
firefighters were grunbling about what they perceived to be the Chief’s
special treatnment of Jones on the day he arrived at Ladder 8. In fact,
Jones testified that he overheard portions of at |least two
conversations during the brief tine he was at Ladder 8 that were
clearly about himand the overtinme issue. Those conversations ended
abruptly when those engaged noticed he was present.

Many of the conplaints received by the Gievant included the
fam liar rhetoric of preferential treatnment. Those conpl ai ni ng assuned
that the Chief was giving special treatnent to mnority firefighters.
The Grievant decided to let Firefighter Jones know that there was
i ndeed aninosity within the bargaining unit and at Ladder 8 that day.

The Grievant explained to Jones exactly how he and those nmenbers
who had conpl ai ned felt about the overtinme opportunities. The Gievant
told Jones that he was hel ping the adm nistration circunmvent union | aws

by taking the overtine. Jones said he was unaware of the union’'s
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position regarding the overtime for nenbers of the diversity comrttee.
The Greivant then asked Jones if he felt that the adninistration was
usi ng hi m because he is Black. Jones replied that he thought he was

sel ected because of his skills. The Grievant went on to say that other
mnority firefighters receiving overtine were not qualified and that he
(the union) would be talking to themas well. The Gievant then said
that he was willing to give Jones the benefit of the doubt but felt
that Jones needed to know what was goi ng on

Firefighter Jones testified that he was confused and blind-si ded
by the coments and felt unconfortable at Ladder 8 afterwards. Jones
| ater nentioned the conversation to Mchael L. Gulner, District Fire
Chi ef, who because of his supervisory status inforned Jones that he was
required to report the incident as a potential violation of the
department’s prohi bition against discrimnation in the workpl ace.

Chief Holton called for an investigation and assigned that task
to the Internal Affairs unit of the Saint Paul Police Departnent. The
sergeants conducting the investigation conpleted their work and issued
a report dated May 3, 2005. The sergeants reconmended that the portion
of the conplaint regarding the abrupt departure fromthe watch room by
t he other nenbers of Ladder 8 did not ampunt to a violation of the
Wor kpl ace Conduct Policy. (City Ex.4, p. 12) The sergeants concl uded
that the Gievant’s conduct, however, did amount to a violation of the
Wor kpl ace Conduct policy.

Chi ef Holton accepted the recommendations. The Chief reviewed the
Grievant’'s disciplinary record but did not consider the Gievant’s
performance evaluations in arriving at the |level of discipline he felt
was warranted in light of the sergeants’ findings. Chief Holton
testified that he did not consider the Gievant to be acting as a union
president at the tine he nade his renmarks and that the Gievant’'s status
as union president had no bearing on his decision regarding discipline.
Chi ef Holton suspended the Gievant for two 24 hour work shifts. Chief
Hol t on expl ained his reasons for suspending the Gievant as foll ows:

“When Firefighter Jones asked you why everyone had left, your
response | ed Jones to believe there was aninosity over the
di stribution of overtinme. You then asked Jones what the criteria
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was for getting overtine at the training center and then asked him
if he was offered overti me because he was bl ack. Your comments and
behavi or caused Jones to believe that the exit of the crew from
the watch office was an orchestrated event, based upon his race
and he coul d expect further ostracization in the future. At the
time of the incident you were Firefighter Jones’ supervisor. You
hold the rank of Fire Captain and in that role you are responsible
for the enforcenent of departnment wi de rules and regul ations, as
well as the supervision and direction of personnel...l find that
you violated the City of Saint Paul Wrkplace Conduct Policy by
creating a intimdating and hostile work environnment for
Firefighter Jones by leading himto believe there was ani nosity
toward him and he was being ostracized.” (Cty Ex. 1)

Position of the Parties

The Enpl oyer

1. The City’'s two-day suspension of the Gievant for violating the

Cty's Wrkplace Conduct Policy was appropriate and consi stent
with the requirements of the collective bargaining agreenent.

2. The Grievant confronted Firefighter Jones about an overtine
di spute while serving as his supervisor.

3. The statenents made by the Grievant to Firefighter Jones were
harassing, intinidating and hostile.

4, The Grievant was disciplined for making statenments as a fire
captain not as a union president.

5. The Grievant’s statenent to Firefighter Jones inplied that race
was a factor in his receiving training overtine.

6. The Grievant’s statenents inplied that Firefighter Jones would be
ostraci zed by co-workers and that the Union would not back himin
future situations

7. The Grievant’s conments and behavi or caused Firefighter Jones to
believe that the exit of the crew fromthe watch office was an
orchestrated event, based upon his race and he coul d expect
further ostracization in the future.

8. The Grievant’s conments to Firefighter Jones were inappropriate
and intimndating because the Gri evant was working as a supervi sor
and was responsi ble for the enforcenment of department wi de rul es
and regul ations as well as the supervision and direction of the
crew menbers present

9. The Internal Affairs investigation revealed that the Gievant
vi ol ated the Workplace Conduct Policy by creating a intimdating
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10.

11.

12.

13.

14.

15.

16.

and hostile work environnment for Firefighter Jones.

The Grievant created the intinidating and hostile work environnent
for Firefighter Jones by |leading himto believe there was
aninosity toward himand he was being ostracized.

The Grievant’s prior disciplinary record, the gravity of the
behavi or and the fact that he was serving in a supervisory
capacity at the tinme supported the |evel of discipline inposed.

The City of Saint Paul’s Wrkplace Conduct Policy prohibits
di scrim nation, violence, harassnent, and ot her offensive
behavi or .

Di scrim natory behavi or includes inappropriate remarks about or
conduct related to an enpl oyee's race, color, creed, religion,
national origin, disability, sex, marital status, age, sexua
orientation, or status with regard to public assistance.

Har assnment includes words or conduct that is severe or pervasive,
and that a reasonabl e person would find abusive.

The Workpl ace Conduct Policy pronptes a good work environnment for
all enpl oyees and pronptes teamwork and trust. It must be free of
conduct that is intimdating and it nust be free of harassnent.

Firefighter Jones felt fear and intimdation and hostility in that
he felt he would not be backed up by the other nenbers of the
crew.

Uni on’s Position

1.

w

o

There is little dispute as to the conversation that took place
between the Grievant and Firefighter Jones. The dispute is over
whet her the conversation anpbunted to intimnidation and harassnent.

The Enpl oyer did not have just cause to discipline the Gievant
and the level of discipline even assuming that just cause existed
was not in keeping with the progressive disciplinary requirenents
of the Agreenent.

The Gri evant was speaking as the president of the union when he
asked Firefighter Jones about whether he felt he was getting
overti me because of his race.

The Grievant’s conversation cannot be characterized as having
caused a hostile work environnent.

The Grievant’s conduct was not persistent or pervasive enough to
alter the terns and conditions of Firefighter Jones’ enpl oynent.

No mi sconduct took place and therefore no discipline should have
8



10.

11.

12.

13.

been i nposed.

The definition of hostile environment discrimnati on has not been
nmet. The City’'s policy defines hostile work environment.

The courts have defined the term “hostile work environnent” and
have said, in part, that the words or conduct nust be severe,
pervasi ve, and sufficiently so as to create an abusive work
envi ronnment .

The legal definition of hostile work environnent precludes a
finding that the Gievant created a hostile environnment for
Firefighter Jones. The two were engaged in a single conversation
that about race and the distribution of overtimne.

The Grievant was acting in his capacity as union president and was
explaining that the union night not back Firefighter Jones if he
continued to assist the administration to undermine the rules
regarding the distribution of overtinme. The Enpl oyer shoul d have
spoken to the Grievant in his capacity as union president if it
did not want to have such conversations taking place in the

wor kpl ace but shoul d not have disciplined the Grievant for having
a conversation about a union concern

Assumi ng just cause was shown the | evel of discipline inposed on
the Grievant was inappropriate. The Captain said he relied on the
prior disciplinary record of the Grievant in arriving at the 48
hour suspension. There was a suspension included in the Giievant’s
file that had been revoked but that was considered by the Fire
Chief in arriving at the level of discipline.

The Gri evant perfornmance has been excellent. Specifically, his
performance eval uati ons show that he has high marks for uphol di ng
policies of the City and basically has a stellar record in that
regard.

The Grievant’s prior disciplinary record included two witten
reprimands. One was for calling in sick on a weekend twice within

| ess than three nonths. The other was for failing to see the
doctor on the day that he was sick and not at work. The third item
i nvol ved a suspension of the Grievant that was |ater revoked. This
di sciplinary record does not warrant noving to a 48 hour
suspensi on.

Opi ni on and Award

| ssue 1

Did the City have just cause to find that the Gievant created a

hostil e work envi ronnent ?
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The City's Workpl ace Conduct Policy states:

The City of Saint Paul will maintain a work and public service
environnent free fromdi scrimnation, violence, harassnent, and
ot her offensive behavior...Discrinnatory behavior includes

i nappropriate remarks about or conduct related to an enpl oyee's

race, color, creed, religion, national origin, disability, sex,

marital status, age, sexual orientation, or status with regard to
publ i ¢ assistance...Harassnent includes words or conduct that is
severe or pervasive, and that a reasonable person would find

abusive. (City EX. 6)

In order for the City to naintain that its’ discipline of the
Grievant was supported by just cause it nmust denonstrate that the
Grievant violated the express |anguage of the Wrkpl ace Conduct Policy.
The specific |language requires a finding that the Gievant nade
“i nappropriate remarks” about or engaged in “inappropriate conduct”
related to Firefighter Jones’ race. In addition, the City would have to
denonstrate that the Gievant’s i nappropriate renmarks amounted to
“severe and pervasive” conduct that was “abusive” to Firefighter Jones

or that “created a hostile environment.” The arbitrator finds that the
City has not net its burden in light of the facts of this case as
applied to the | anguage of the Wrkpl ace Conduct policy.

Accepting Firefighter Jones testinony as true, the arbitrator
finds that the City's characterization of the Gievant's | anguage and
conduct on the day in question does not anpunt to a violation of the
Wor kpl ace Conduct Policy. The arbitrator is convinced that the
Grievant was acting in his capacity as president of Local 21 and
therefore his conversation with Jones was appropriate. There is no
di spute that the Gievant received conplaints regarding both the
Chi ef’s grant of overtime to only nenbers of the diversity committee and
about the nminority menmbers of the uni on who accepted that overtine. Had
the Gievant ignored the conplaints and said nothing, he would have
certainly been considered a failure as a | eader of unit nenbers seeking
equal access to overtinme opportunities. It is certainly possible to
di sagree with the manner in which the Gievant sought to respond to the
conmpl ai nts he received, however, it is inaccurate to describe his
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response as inappropriate given the context in which it occurred.

The perception of the Gievant and sone nenbers of the bargaining
unit was that the diversity commttee was conposed primarily of
mnority firefighters. Wile it is a narrow view of the conmmttee it is
not an unreasonabl e one. The Chi ef extended the offer of overtine to
only menbers of the diversity conmttee. He did not extend it to other
nmenbers of the bargaining unit. The Chief was obviously trying to
attract firefighters to assist the mnority applicants who he believed
were synpathetic to his diversity initiatives and goals. Against this
backdrop, the Gievant’'s discussion of race with Firefighter Jones is
very appropriate. As |eader of the Union, the Gievant asked a rel evant
qguestion that was not designed to demean, harass or interfere with
Jones’ work environment. The question did not contain a racial slur but
was a legitimate one requesting information as to whether Jones
understood the criteria used by the Chief to grant overtine.

Jones testified that the Grievant spoke in a normal voice and
that he was not yelling or angry. The inquiry was rel evant and
appropriate if the Union was to prepare a response to the Chief
regarding its objections to the grant of overtinme to only diversity
conmmi ttee nenbers. To ignore the legitimate role of the union president
to undertake such an inquiry is to undermne the Union's ability to
engage in conversations that mght assist it with its |awful
representation responsibilities.

The history of struggle within fire departnments across the country
faced with significant diversity or affirmative action initiatives is
wel | - known. Uni ons have struggled with the perception that minority
firefighters have received preferential treatnent in hiring and
pronoti on decisions. Overtine and | ayoff procedures have proved sacred
territory for firefighter locals. Fashioning an appropriate response
that does not pit menber against menber is extremely difficult. Here,
it was the decision of the Chief to give overtinme opportunities to only
menbers of the diversity conmmittee that sparked the disagreenment. The
Uni on was obligated to fashion a response. It is unfortunate that the
Grievant, in his capacity as president, chose to burden Jones with the
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Uni on’s concern but one can hardly call the conversation inappropriate.

Firefighter Jones testified that he engaged the Grievant in a
conversation as to why his fellow firefighters and uni on nmenbers
appeared to shun him The Gievant took the opportunity to nake Jones
aware of the fact that sone of his co-workers were not satisfied with
the fact that he was accepting overtinme and that they viewed his
acceptance of the overtinme as hel ping the adninistrati on underm ne the
Uni on.

In any case, Jones did not say that the Gievant was hostile,
angry, yelling or behaving in a manner that suggested anger or
di srespect. Jones testified that the two of them had a conversation
that was in all respects civil and straightforward. Jones said that at
the end of the conversation, the Grievant said: “Well, | just wanted to
give you the benefit of the doubt and | et you know what to expect if
you choose to continue helping them” (Cty Ex. 4, p.2) Jones also
testified that he had interacted with and worked with the Gievant on
previ ous occasi ons. Jones said he respected the Gievant. Furthernore,
Jones said he did not go to breakfast right away because he asked the
Grievant to let the other firefighters know that he was not a “back

st abber.”

The Internal Affairs investigators and the Chief seemto have
concluded that there was no aninosity regarding the overtine issue and
therefore no reason for the other nmenbers of Ladder 8 to respond
negatively toward Jones. However, the controversy regarding the
overtime was indeed real. In fact, the Chief renoved the restriction on
the grant of overtinme and made it available to others after |earning of
the Union’s objections. At |east one of the crew of Ladder 8
acknow edged that there was an i ssue regarding the Chief’s original
deci sion on the overtinme. That firefighter told the Internal Affairs
i nvestigators that “it was his opinion that the overtinme should be
distributed fairly.” He also told the investigators that “he was told
that certain people were hand-selected to do the overtinme in training
instead of going with the overtinme list (seniority list).” (City Ex. 4)

The Grievant’s statenents to the Internal Affairs investigators
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nmakes absolutely clear that the issue was clearly a concern to the
Union. The Grievant told investigators that the Union and Cty had
historically distributed overtinme on the basis of seniority. The
Grievant also told themthat while the provision was not in the
col l ective bargaining agreenent that it has been the practice for the
| ast 20 years to distribute overtine according to seniority. The
Grievant told investigators that he told Jones that the word was that
another minority firefighter had received 40 hours worth of overtine at
the training center and that the Union felt it was preferential
treatnment. (See City Ex. 4, p. 10) It is difficult to inmagi ne how the
conduct of the Grievant could not be considered related to Union

busi ness.

The arbitrator is aware that Firefighter Jones said he felt he was
in a hostile environnment. However, the proper inquiry is whether
reasonabl e peopl e woul d consider the statenents nmade by the Gievant to
be conduct so severe and pervasive as to create a hostile environment.
VWhile, it is possible that one conversation can result in a hostile
environment, the conversation at issue here was not of that type.

Jones served less than a half day at Ladder 8. In fact, part of
hi s confusion regarding the events of that day had to do with the fact
that it was not his usual station and he was filling in for soneone
el se. He did not know the routine of the conpany at Ladder 8. The
Internal Affairs investigators received statenents from several of the
firefighters at Ladder 8 that day to the effect that the group of
firefighters who wal ked out when Jones sat down were in fact going to
prepare breakfast as they normally did each day and that it wasn't an
orchestrated event. (City Ex. 4, p. ) Jones acknow edged that he was
indeed invited to breakfast and that nothing unusual transpired during
br eakf ast .

The evidence sinply does not support a finding of hostile
environment. Jones is a Union nenber and one of a small but grow ng
nunber of mnority firefighters. He serves on the diversity commttee
and has engaged the public in discussions regarding the need to
i ncrease the nunber of minority firefighters. He has encouraged
i ndividuals to consider a career as a firefighter. He is obviously use
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to engaging in conversations regarding race and capabl e of
understandi ng the difference between a conversation that includes a
di scussion of race and one that is designed to denean or harm soneone.

Jones acknow edged that while he was confused by the conversation
and did not know how he would be treated that he was not afraid for his
safety nor afraid of the Giievant. In fact, he jokingly testified that
he thought he could “take the Grievant.” Jones was confortable that he
could handle hinself in an altercation if necessary. It was Jones who
decided to test his perception of events by engagi ng anot her nenber of
the Ladder 8 crew in a discussion regarding the conversation with the
Grievant. Before he could conplete that process that individua
i nformed Jones of his responsibility as a nandatory reporter of
potential discrimnation issues.

Jones therefore did not get the chance to figure out whether he
was in a hostile environnent or not. The events that followed led to
his renoval from Ladder 8 and then froma second station by order of
the Chief. The | anguage of the Wirkplace Conduct Policy requires a
showi ng of conduct so severe and pervasive as to create a hostile
environment. This requirenent is one with which nany enpl oyers have had
to struggle. The United States Supreme Court in Harris v. Forklift
Systems, 510 U.S. 17 (1993) said:

“...whether an environment is “hostile” or “abusive” can be

determ ned only by looking at all the circunstances. These may

i nclude the frequency of the discrimnatory conduct; its severity;
whether it is physically threatening or humiliating, or a nere

of fensive utterance; and whether it unreasonably interferes with
an enpl oyee’s work performance. The effect on the enpl oyee’s
psychol ogi cal well-being is, of course, relevant to deternining
whet her the plaintiff actually found the environment abusive. But
whil e psychol ogical harm 1ike any other relevant factor, my be
taken into account, no single factor is required.”

Considering the totality of the circunmstances, the arbitrator
finds that a reasonable person would not find the conversation with the
Grievant to be so severe and pervasive as to create a hostile
environment. Jones did not feel physically threatened or hunliated.
The conversation did not interfere with his work performance. It did
cause himto question his relationship to the Union and to his fellow
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Uni on nenbers. That is precisely why he asked the Giievant to relay to
others the fact that he was not a “back stabber.”

Most inportant to the Chief was the fact that at the tine of the
conversation the Gri evant was serving as Jones supervisor. The Chief
sai d:

At the time of the incident you were Firefighter Jones’

supervisor. You hold the rank of Fire Captain, and in that role
you are responsible for the enforcement of departnent w de rules
and regul ations, as well as the supervision and direction of
personnel . The rank of Fire Captain is a first |ine supervisor and
conpany | eader. Because of your position, your comments regarding

Firefighter Jones’ race and receiving preferential treatnment were
particul arly inappropriate and intimidating. (ld. Enphasis added)

The fact that the Gievant was al so serving as supervi sor doesn’t
make the conversation inappropriate or a violation of the Wrkpl ace
Conduct Policy. Serving in a supervisory capacity doesn’'t deprive the
Grievant of his role and responsibilities as president of the Union. It
woul d be difficult to imagine a valid workplace conduct policy that
prohi bited a discussion of race in the workplace sinply because sone of
those involved in that discussion were supervisors and others were not.

It is even nore difficult to inagine that the Wrkplace Conduct Policy
was witten to deprive the Union president of his right to speak about
i ssues of race and the perceived preferential treatnent of some of his
menbers in the workplace. The policy was designed to prohibit conduct
so severe and pervasive that it undernmined the victinis ability to carry
out his responsibilities or that created an objectively hostile or
abusi ve work environnent.

Any enpl oyer undertaki ng an aggressive diversity programthat has
the potential to change the racial conposition of its workforce can
expect an increase in conversations on the job about race. The task is
to sort out when those conversations deviate from appropriate di scourse
and becone a part of a pattern of conduct that creates a hostile and
of f ensi ve wor k environnent.

It is against this backdrop that the appropriateness of the

Grievant’s conduct nust be judged. The Grievant while serving in a
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supervi sory capacity was not engaged in actual supervision of enpl oyees
on an assignnent. The arbitrator finds the actual setting here
important to the determination as well. Firefighters working 24 hour
shifts basically live together. There is no easy way for the G evant
to tell a nmenber he can't hear his conplaints or respond to them sinply
because he is on the job and acting in a supervisory capacity.
Qobviously, if there was a call to a fire, everything ceases and al
attention will be directed to the conpletion of that task. But, to say
that the nere supervisory responsibilities of the Grievant preclude him
fromacting as union president in this setting is unrealistic and an
unfair inposition on the Union. The arbitrator is also persuaded by
Jones’ testinony that he was uncertain as to how he would be treated
that day based on his conversation with the Gievant. However, being
uncertai n of how your co-workers mght treat you does not equate to
bei ng harassed because of race or forced to exist in a hostile
environment. There is adnittedly a careful bal ancing act to be
mai nt ai ned here. The Chief is concerned about changing a fire
departnent that does not reflect the racial conposition of the City it
serves. The Chief is also sensitive to the departnment’s track record on
race whi ch has not been exenplary. As the Chief noted in his
disciplinary letter to the Gievant:

“As a long tinme menber of the Department you are aware of the
history of clains and litigation alleging racial and gender

di scrimination including clains of ostracization based upon race
and gender. | amsensitive to these clains and will not tolerate
behavi or on the part of Departnent enpl oyees, especially
supervi sory personnel which results in clainms of hostile work

environment.” (City Ex. 1)

While the Chief's goals are adnirable, there is a need to avoid
closing off all discussions about race. If, it were inpossible to
di scuss race, it might well be difficult for the diversity conmittee
nmenbers to engage one another in critical discussions about their work.
It is possible that sone nenbers of the diversity conmittee are likely
to be supervisors as well. It is not possible to engage one another in
critical discussions regarding the goals and activities of the
committee if there is a concern that sinply expressing concerns about
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diversity as it applies to increasing the racial comnposition of the
departnment might |ead to discipline under the Wrkpl ace Conduct Policy.

Just as di scussions anong nenbers of the diversity committee
regardi ng race are not designed to do harmto anyone but to pronote an
i nportant goal so was the conversation between the Gievant and
Firefighter Jones. The inportant goal advanced by the Gievant was that
of representing unit menbers bringing a conplaint about being excl uded
froman overtinme opportunity. The bal ancing act required here is not a
sinple one but it is a critically inportant one if the City is to
advance its nuch needed diversity goals while not depriving the Union
of the right to represent its menbers.

The City's Wbrkpl ace Conduct Policy uses | anguage that mrrors
state and federal |aw prohibiting hostile environment harassnent. The
City seeks to prohibit only that conduct that is severe and pervasive
enough to be abusive. A sanpling of cases fromthe Eighth Crcuit Court
of Appeals reveal s that judges have found that hostile environment
harassnment did not exist in situations which would |lead this arbitrator
to conclude otherwi se. For exanple, in one case the court accepted the
plaintiff’'s allegations that he had been propositioned on three separate
occasions in a nine-nmonth period by a priest with whom he worked. The
propositions included requests that the plaintiff view pornographic
novi es, Kkissing, along with huggi ng and other inappropriate touches.
According to the court, the priest’s behavior did not rise to the |evel
of actionabl e harassnent because none of the incidents were physically
violent or threatening. The court also said that the three separate
incidents took place over a nine-nmonth period and were therefore not so
severe and pervasive as to poison the plaintiff’s work environnent.
(Legrand v. Area Resources for Community and Human Services, 394 F. 3d
1098, 8'" Gir. 2005) In another case, the court refused to find a
supervi sor had created a hostile environnment even though he asked his
subordinate to go out with himrepeatedly and nmade two | ate-night/early
norning calls to her hone urging her to accept his
invitations.(Henthorn v. Capitol Comunications, Inc. 359 F.3d 1021, gtr
Cir. 2004) In yet another case, the court ruled the harassnent
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experienced by the plaintiff was not severe and pervasi ve enough to
create a hostile environment even though her co-workers called her
“Mal i bu Barbie” two or three tines, exchanged back rubs and told sexual
jokes in the workplace. (Erenberg v. Methodi st Hospital, 357 F.3d 787,
8'" Cir. 2004) Finally, in another case the court refused to find a
hostile environnment for a plaintiff married to a Japanese woman who

obj ected to his manager’'s use of racial slurs regarding Asians and ot her
mnorities. The court did not find the conduct to be actionable even
though the nanagers referred to Asians as “Japs,” “nips,” and “gooks.”
The court, amazingly found the slurs to be sporadic and therefore not
severe and pervasive. (See Bainbridge v. Loffredo Gardens, Inc. 378
F.3d 756, 8'" Cir. 2004) The arbitrator recognizes that the Cty’s
policy is designed to place a much higher burden of professional

conduct on its enployees than that expressed in the decisions above.
Nevert hel ess, the Policy does inpose a burden on both the Cty and its’
enpl oyees to distinguish reasonabl e conversati ons about race fromthose
designed to create an abusive work environnent. In this case, the
conversation about race was appropriate and therefore not severe or
pervasi ve enough to create an abusive work environnent.

| ssue 2 If so, did the City have just cause for the |level of
di sci pline inposed upon the Grievant?

Havi ng concluded that the Grievant’'s conduct was appropriate and
did not create a hostile environnent, it follows that the discipline
was unwarranted. It should be noted that the Gievant conpiled quite an
excellent work record as a |l ong-term enpl oyee. The Gri evant has served
the City for nearly 23 years. The Chief arrived at the | evel of
di sci pline without considering the Gievant’s perfornmance eval uations.
The Chief explained that it is departnental policy to consider only the
enpl oyee’s disciplinary record in making a decision regarding
di sci pline. He said he does not consider performance eval uati ons when
deci ding on the appropriate |level of discipline. However, a
consi deration of those evaluations in this case m ght have proved
useful. The Grievant received high marks for understanding City and
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departnmental policy and for being able to notivate those he supervi ses.
As recently as August 2005, the City said the Grievant “exceeds
standards” with regard to denonstrati ng an understandi ng of departnent,
city rules, and regulations. In another recent evaluation, the City
said the Gievant “exceeds standards” for evaluating, rewardi ng and

di sci plining the enpl oyees he supervises. The conment section included
the followi ng: “Appropriately addresses and recogni zes quality work and
performance. Redirects enpl oyees with fairness to avoid added conflict.”
(Union Ex. 2d)

Nothing in the record indicated that the Grievant was anything
other than a reliable and dependabl e | ong-term enpl oyee. Even his
di sciplinary record did not provide any indication that the Gievant
had done anything wong other than failing to see the doctor on the day
he called in sick. (Union Ex. 3a and 3b)

The City suspended the Grievant in 2004 for what it clained to be
hi s unaut hori zed devotion of work tine to Union business. However, the
City withdrew the order of suspension. Thus, the Grievant’'s disciplinary
record sinply contained two witten reprinmands regarding his failure to
see a doctor in atinely fashion after calling in sick. In any event,
havi ng found the Grievant’s conduct appropriate, no grounds for
di sci pline exist.

Awar d

The Grievance is sustained. The City is hereby ordered to
conpensate the Grievant for the two 24 hour work shifts that he was
deprived of by the wongful suspension. The City is also hereby ordered
to renove any record of the suspension fromthe Gievant’'s official
personnel file.

Art hur Ray M Coy Dat e
Arbi trator
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